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CRIMINAL INVESTIGATION (IDENTIFYING PEOPLE) BILL 2001 
Second Reading 

Resumed from 26 March. 

HON RAY HALLIGAN (North Metropolitan) [5.54 pm]:  During my previous contribution to this debate I 
asked whether this method of forensic science, known as DNA testing, was seen as a panacea.  To many people 
it is.  It is a very good investigative tool, and something that the police must have in their arsenal to assist in 
apprehending people who commit crimes in our community.  However, many people have grave concerns about 
the use of this technology.   

Any change causes concern in the community.  It matters not to many that the change is in their interests.  Often 
they will look only at the disadvantages of any changes and magnify them out of all proportion.  It is incumbent 
upon us to provide checks and balances for the procedures that police will be allowed to undertake as a result of 
the passage of this legislation.   
The report of the Standing Committee on Legislation on forensic procedures and DNA profiling clearly spells 
out the issues.  It states - 

1. The Committee considers that the Western Australian public is entitled to expect that criminals 
are identified, apprehended and brought before the courts as expeditiously as possible.  It is in 
this context that the Committee recognises the increasingly important role of forensic science 
in criminal investigation and public safety.  Equally it recognises that suitable safeguards must 
be in place to protect individual rights and civil liberties.   

2. The Committee finds that a DNA database is an effective tool for resolving criminal 
investigations and eliminating persons from inquiry.  The Committee notes that a DNA 
database may prevent recidivism by acting as a deterrent to criminals.  

The committee should be commended for its report.  I will quote other recommendations during my contribution 
because the report collates all aspects of what has been proposed.  I hope that many of the recommendations are 
reflected in the Bill before the House.  

Concerns are expressed when it is suggested that samples of some description will need to be taken.  People hear 
and see reports in the media about what occurs when samples are taken.  Unfortunately, fear is generated 
because the media cannot always provide the information that individuals require.   

Sampling procedures are classified as intimate or non-intimate.  The committee’s report clearly spells out each 
category.  An intimate forensic procedure includes - 

a. an external examination of the genital or anal area, the buttocks, or in the case of a female, the 
breasts; 

b. the taking of a sample of blood; 

c. the taking of a sample of pubic hair;  

d. the taking of a sample by swab or washing from the external genital or anal area, the buttocks, 
or in the case of a female the breasts; 

e. the taking of a sample by vacuum suction, by scraping or by lifting by tape from the external 
genital or anal area, the buttocks, or in the case of a female, the breasts; 

f. the taking of a dental impression; or  

g. the taking of a photograph of, or an impression or cast of a wound from the genital or anal 
area, the buttocks, or in the case of a female, the breasts.   

Non-intimate forensic procedures include -  

a. an examination of a part of the body other than the genital or anal area, buttocks, or in the case 
of a female, the breasts, that requires touching of the body or removal of clothing; 

b. the taking of a sample of hair other than pubic hair;  

c. the taking of a sample from a nail or under a nail; 

d. the taking of a sample by swab or washing from any external part of the body other than the 
genital or anal area, the buttocks, or in the case of a female, the breasts; 

e. the taking of a sample by vacuum suction, by scraping or by lifting by tape part of the body 
other than the genital or anal area, the buttocks, or in the case of a female the breasts; 
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f. the taking of a handprint, fingerprint, footprint or toe print; or  

g. the taking of a photograph of, or an impression or cast of a wound from a part of the body 
other than the genital or anal area, the buttocks, or in the case of a female, the breasts.   

Given that I have urgent parliamentary business outside the Chamber this evening, I seek leave to continue my 
remarks at the next sitting of the House.  

[Leave granted for speech to be continued at a later stage.] 

Sitting suspended from 6.00 to 7.30 pm 
HON GIZ WATSON (North Metropolitan) [7.32 pm]:  I rise to comment on this Bill on behalf of the Greens 
(WA).  I have had the opportunity to be involved in debate about the issue of forensic evidence and its use in 
police investigations since my involvement with the Standing Committee on Legislation in the previous 
Parliament.  I have spent a lot of time, not only with that committee but also outside the committee, examining 
the various complex and serious issues regarding forensic evidence.  At the outset, the Greens put on the record 
that although we do not oppose the use of DNA and forensic evidence in police investigations, and certainly 
recognise the potential for forensic evidence to have a profound effect on investigations, to provide outcomes for 
inquiries and, indeed, as has been acknowledged in previous debates also, to clear people who might be innocent 
of a crime, we have a concern that this Bill does not strike the right balance between protecting certain civil 
liberties and privacy issues and at the same time providing a powerful tool to the police.  Indeed, this Bill is in 
very much the same frame as legislation that was introduced by the previous Government - it has merely been 
continued by this Government - in that it provides the Police Service with powers which we consider are above 
and beyond those that it requires and which infringe on privacy and civil liberty issues.   

The second reading speech states -  

This Bill provides procedures for obtaining, using and destroying identifying particulars, including . . . 
DNA - profiles of volunteers, protected people, deceased people, police officers, involved people, 
uncharged suspects, charged suspects, and people in our offender management system.  Fundamentally, 
the Bill modernises and enhances police powers pertaining to the use of identifying particulars in 
investigations . . . . 

The point has already been made that this Bill enables the use of not only DNA profiles but also other forensic 
techniques, such as dental impressions and wound impressions. 

The history of the use of forensic techniques such as DNA was pioneered in the United Kingdom in 1994-95.  I 
refer to comments made in the forty-eighth report of the Legislation Committee on that matter.  In chapter 6 of 
that report, on page 73, it states -  

The United Kingdom pioneered the development of DNA-related technology and introduced the 
world’s first comprehensive national DNA Database on 10 April 1995.  Since the inception of DNA 
testing, the United Kingdom has been at the forefront of the development of forensic DNA procedures, 
both technologically and in regulatory and legislative response to the technology. 

At paragraph 6.7, on page 75, the report goes on to say -  

A national database was set up in Birmingham in 1995, about 6 years after police first started 
developing their DNA investigation techniques.  Since then about 300,000 suspects and convicted 
offender samples have been retained.  Police linked more than 300 people a week to crimes using 
information on the database. 

The report then describes the crimes that have been mentioned by previous speakers; that is, volume crimes, in 
particular, that have been cleared up by the use of DNA.   

The use of DNA evidence and other forensic evidence in the United Kingdom has not been entirely without 
controversy.  I refer to issues such as the Birmingham six, in which case it was later shown that forensic 
evidence that was collected led to false imprisonment.  Ultimately, there was a retrial, and those people who had 
been imprisoned were exonerated.  That is one reason that forensic evidence, such as DNA evidence, is 
significantly different from fingerprints.  It has been pointed out that it is much easier to plant a sample of DNA 
than it is to plant a fingerprint.  To plant a fingerprint at the scene of a crime, a person must have something like 
a cup or a vessel that he can put at the scene of the crime.  Of course, with DNA samples, things like hair can 
easily be taken to the scene of a crime if there is a desire to frame somebody in certain circumstances.  I do not 
think we should kid ourselves that these things cannot occur.  In that way, DNA material is a lot more 
transportable than fingerprints.  A lot has been said in this debate about the comparison between fingerprints and 
DNA profiles; in fact, there are some substantial differences.   
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In Australia, the history of the move to enable the use of DNA material started in 1995.  Again, I refer to page 58 
of report No 48 of the Standing Committee on Legislation, which states -  

5.8 In July 1995 the Standing Committee of Attorneys General endorsed the Forensic Procedures 
Model Provisions Bill . . . prepared by the Model Criminal Code Officer’s Committee 
Secretariat of the Standing Committee of Attorneys General . . .  

5.9 In 1998 the Commonwealth enacted the Crimes Amendment (Forensic Procedures) Bill 1997 
substantially adopting the 1995 Model Bill . . .  

5.10 So far as the States and Territories are concerned, the 1995 Model Bill has been substantially 
adopted by Victoria, South Australia and Queensland in the Crimes (Amendment) Act 1997 
(Victoria) (amending Part 4 of the Crimes Act 1958), Criminal Law (Forensic Procedures) Act 
1998 (South Australia) and Police Powers and Responsibilities Act 1997 - Part 9 (Queensland) 
respectively.   

5.11  . . . in May 1999, MCCOC released a discussion paper appending a revised draft model 
forensic procedures and proposed national DNA database bill for discussion . . .  

That model Bill has been very much a part of the discussion about and comparison with legislation that has been 
drafted in Western Australia.  Other speakers have mentioned that the previous Government drafted and 
introduced a Bill.  However, it was very late in the life of that Government and there was no opportunity to 
debate and complete the passage of the Bill.  I have heard criticism from both major parties about who was 
responsible for delaying the passage of the DNA legislation.  The fact that Western Australia has taken some 
time to present a final Bill on DNA legislation is not necessarily a bad thing, because now we can look at what 
works and what does not work in comparable DNA legislation in other States.  A reasonable amount of time was 
put into ensuring that this legislation was well considered before it was finally presented to Parliament.  Having 
said that, the Greens (WA) are still concerned that it does not meet some of the requirements that we would like 
to see in this kind of legislation.   

Another aspect that is relevant to Western Australia is the questioning of the use of forensic material in the case 
of King v R.  That was also mentioned by previous speakers.  I refer to page 2 of the committee’s report.  Point 
1.4 of the executive summary states -  

In Western Australia forensic samples were taken by police in reliance on section 236 of the Criminal 
Code as it was then drafted.  In taking samples, the police service had considered that an “examination” 
of a person in custody included the taking of forensic samples, such as blood, from the person.  In 1996, 
subsequent restrictive judicial interpretation of section 236 cast doubt on the use of the provision to 
collect certain types of body samples.   

That judicial interpretation also provided an impetus to draft legislation to deal with the legal issues surrounding 
the taking of DNA samples.  The Standing Committee on Legislation spent quite a lot of time looking into this 
area.  It was an area of the inquiry that I found very interesting.  The report is very much a preliminary, rather 
than a definitive, study.  Almost every topic addressed could benefit from further investigation, and partly for 
that reason I will argue that this Bill should be referred to a committee.  Although that report was tabled at least 
18 months ago, the Bill that was drafted by the previous Government is different from the Bill with which we 
have now been presented.  At that stage, the committee was looking at the issue of forensic evidence in the 
absence of a Bill.   

Another reason I think this Bill would benefit from committee investigation is that as late as February this year, 
the New South Wales legislation, which deals with the issue of forensic procedures, has been subject to a review 
which released a report on 7 February this year.  I will refer to that report later and to some of the amendments 
that New South Wales is seeking to make to its legislation, particularly those dealing with issues of privacy.   

As well as being involved in the drafting of the majority report in relation to forensic evidence, I also drafted and 
presented a minority report.  I will refer to the introduction of that minority report and paraphrase the concerns of 
the Greens in relation to this Bill.  The introduction of the minority report on page 367 of the report states -  

1.1 I believe that the introduction of powers to take and use DNA should proceed with caution.  In 
recommending legislation in this area we must be mindful of balancing the right of the State to 
information against the individual’s reasonable expectation of privacy.  The procurement of 
human samples to identify DNA and the subsequent use of that information creates privacy 
concerns not raised by any other forensic technique.  DNA analysis reveals aspects of a 
person’s genetic code and potentially their complete genetic “blueprint”, which is quite 
different from current techniques such as fingerprinting.  The right to intrude on an 
individual’s body and to retain the information thereby obtained is a powerful right which 
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should only be exercised in the most compelling of circumstances.  The broadscale use of this 
right would, in my opinion, amount to an intrusion on privacy on an unprecedented scale.   

I went on to say that there were two key areas in which I dissented from the majority report: the type of offence 
that a person must be under suspicion for, charged with or convicted of before becoming subject to compulsory 
forensic procedures; and the level of judicial oversight required to initiate an order for a compulsory forensic 
procedure.  My comments in the minority report continue -  

2.2 With regard to the first point: in light of my introductory comments I do not support the 
recommendation that forensic procedures be available in respect of any indictable offence.   

I note that the Bill we are considering tonight has taken the position recommended by the majority report; that is, 
the bar for who can be required to give a sample is set at an indictable offence, not a serious indictable offence.  
The difference is substantial.  It continues -  

I note that the 1999 Model Bill -  
That is the commonwealth model code -  

creates a category of offences designated as a ‘serious offence’ which is defined as “an offence under a 
law of this State or of a participating jurisdiction that is punishable by a maximum penalty of 5 or more 
years of imprisonment”: clause 1 of the 1999 Model Bill.  I note that the 1999 Model Bill only applies 
the higher threshold of ‘serious offence’ to convicted offenders and proposes the sampling of suspects 
of ‘indictable offences’.   

It was partly on that basis that I recommended that the threshold for the Bill be that only suspects who were 
suspected of a serious indictable offence be compulsorily required to provide a sample.   

Another reference I will make from the Standing Committee on Legislation report highlights the balance that 
members must consider when assessing this Bill.  I refer to page 87 of the report, which states -  

7.4 In implementing a DNA database, Western Australia must therefore seek to promote two 
potentially conflicting policy goals:  

a. to maximise the usefulness of a DNA database as a tool available to state agencies in 
carrying out their duties, principally the investigation of criminal activities; and  

b. to protect the civil liberties and right to privacy of members of the public, with respect 
to the establishment, maintenance and use of the DNA database.   

I will explain to members exactly what the DNA profiling process involves.  It is important to understand some 
of the science behind DNA profiling and why it is substantially different from other forensic techniques.  Until 
recently, we had not envisaged the potential of using DNA for this purpose.  I refer to paragraph 3.9 on page 44 
of the report, which states -  

3.9 All DNA analysis techniques involve the identification of gene types (alleles) at a particular 
location (locus) on a chromosome.  Identifying alleles at a number of different loci provides a 
DNA profile.  The types and number of loci chosen depends on many factors including their 
discriminatory power and sensitivity.  For example, the forensic DNA unit at the Western 
Australian Centre for Pathology and Medical Research (“PathCentre”) routinely identifies up 
to 10 loci to provide a profile which will easily exclude a falsely accused person or a suspect.  
Elsewhere in the world, between 5 and 13 loci are routinely used.   

3.10 DNA is extracted from the sample and quantified, amplified, typed and loaded onto a database.  
Laboratories generally use one or both of two techniques: PCR (polymerase chain reaction) 
and/or RFLP (restriction fragment length polymorphisms).  However, it should be noted that 
techniques continue to be refined and new techniques of DNA profiling continue to be 
developed.  Further discussion of these techniques is at Chapter 10 of this Report.  DNA 
profiles generated by either technique are then recorded and stored on a database.   

3.11 A DNA profile is a computerised alpha-numeric value obtained from the visualised output of 
the DNA analytical process.  In contrast to fingerprints, a DNA profile is ideally suited to 
electronic storage and transfer because of its numerical representation.   

3.12 The profile is stored in a computer file to provide intelligence for crime investigation.  A 
typical database contains three indices:   

1. profiles obtained from forensic casework from material left at crime scenes . . .  

2. profiles of convicted offenders; and  
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3. profiles of missing persons or relatives of missing persons.  

3.13 Whenever a new profile is loaded onto the system it may be searched against the other indices 
to determine if it “matches” any other profile.  Matches are sometimes referred to as “hits”.  
The structure of the database enables searches to be conducted scene to scene, person to person 
and person to scene.   

It has also been noted in earlier contributions to this debate that as much as the science of DNA is extraordinary 
and evolving, it should not be seen as a panacea to solve all unsolved crimes.  It is no substitute for other 
investigative procedures.  It is only able to contribute either to a conviction or to exonerate someone and should 
not be considered as stand-alone evidence.  Other members have made that point.  

I will refer to some of the concerns I will raise about the Bill and the omissions or amendments that are required 
for it to get the support of the Greens (WA).  This Bill will provide the power for police to compulsorily acquire 
a DNA sample from people who are under suspicion of having committed indictable offences; hence, they would 
not yet have been arrested or charged.  That is a concern to us.  It is one thing to accept that once a person is held 
in custody upon a charge that is a clear point at which a procedure may be required.  However, this Bill means 
that if a person were picked up in the street under suspicion of committing an offence that has a maximum 
penalty of 12 months, he would be required to provide a DNA sample.  The Greens believe that the bar to require 
people to provide that sample is set too low.   
The issue about acquiring samples from people who have not been charged raised other questions about the 
existing law and police procedures.  At what point is somebody charged?  I found it interesting that it seemed to 
be a grey area of the law.  I refer to the standing committee’s report 48, page 17, paragraph 53, which states -  

Since its 42nd Report on the Criminal Law Amendment Bill (No 1) 1998, the Committee has become 
aware that there may be an issue surrounding at what time a person can be said to be “in custody upon a 
charge of committing an offence”, as that phrase is used in section 236 of the Criminal Code (Western 
Australia).  The Committee notes that the interpretation of “charge” is to be read in light of the 
legislative instrument in which it is contained.  However the Committee considers that the fact that a 
person is “in custody upon a charge” necessarily requires that a person “has been charged”, and fixing 
that time is not without debate.   

Regardless of whether or not section 236 of the Criminal Code (Western Australia) is amended, if 
the event or “trigger” upon which a person may be subject to a forensic procedure using 
reasonable force requires that a person is “in custody upon a charge of committing an offence”, 
then the issues referred to in paragraphs 8.83 - 8.86 of the Report should be considered and 
clearly defined.  In the event that a forensic procedure is conducted prior to the time at which it is 
clear that the subject is “in custody upon a charge of committing an offence” the use of any 
material obtained from the forensic procedure may run the risk of later being held to be 
inadmissible as having been illegally or improperly obtained.  Accordingly the Committee 
recommends that the time at which a person is charged needs to be clarified in legislation.  

I will seek a comment from the minister with carriage of this Bill.  From my reading of it, it seems the Bill does 
not provide any clarification of that issue.   
The committee discussed the issue of who would have the power to maintain, run and secure the database and 
the forensic procedures necessary to obtain the profiles.  The committee was unified in its position that that role 
should be played by an independent body.  That body should be clearly separated from the Police Service, not 
only because of any concerns that one might have about police procedures, but also to prevent the police from 
coming under any criticism or a possible challenge for not being at arm’s length from the evidence that had been 
obtained.  

I refer to page 28 of the Standing Committee on Legislation report, which reads - 

Should the functions relating to storage and analysis of samples be separated from the functions of 
the police service or other agency seeking to use samples?  If so, how? 

The committee responded in the following way - 

In the Committee’s view it is preferable to separate the functions of police investigation and forensic 
DNA analysis.  Both functions should be financially and operationally independent.  . . . 

In the event that DNA analytical facilities are to be collocated with other police facilities, the 
Committee recommends that, to ensure functional autonomy and operational independence, 
forensic services should be funded independently of the police service.  . . .  
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The Committee recommends that regulatory oversight of and the roles of database manager and 
custodian of any Western Australian DNA database be separate to law enforcement authorities 
and be fulfilled by a functionally autonomous public agency.  . . .  

The Committee is attracted to the organisational model of the United Kingdom database whereby 
the role of the manager and custodian of the database (including all identifying information) is 
kept separate from the police service and is fulfilled by the Forensic Science Service.  The United 
Kingdom police retain ownership of the data and can enter into arrangements regarding its use.  
The Committee recommends that consideration be given to structuring the ownership and 
operation of any Western Australian database in a similar manner. 

I seek a response from the minister when he sums up this debate.  My reading of the Bill is that there is no 
provision to maintain the separation; indeed, a clause allows the minister to empower any person to take on those 
roles.  The majority of the committee was quite clear that it was important to maintain that separation between 
the Police Service and the private provider for the storage and analysis of the samples. 

On page 35 of the committee’s report, the question was asked - 

What level of consultation is necessary for the development and implementation of legislation? 
The answer was - 

The Committee recommends that the Western Australian government consult widely when 
drafting any forensic procedures legislation for the State.  Consultation should include, as a 
minimum, users (for example, the police), providers (for example, scientific analytical services) 
and members of the legal profession and judiciary. 

Out of those stakeholders in this legislation, who was consulted and in what way?  Particularly, which members 
of the legal profession and judiciary have been involved in commenting on the drafting of this Bill? 

Who can be targeted by this Bill?  The question partly comes down to where the bar is set.  The main debate in 
the committee was probably whether the uses of forensic techniques should be broadly available, as they are in 
the United Kingdom, to capture volume crimes, such as burglaries and car thefts, or whether they should be more 
limited, as they are in Canada and Germany.  A point of common ground was outlined on page 50 of the report 
where the committee commented - 

Criminologists and people in the criminal justice system have long mooted that three groups of 
offenders feature high on the list of recidivism: armed robbers, burglars and sex offenders. 

If we are to use powers to require people to provide DNA samples, we must look at the most serious crimes.  
There would be no debate that in the case of crimes against the person, such as sex offences, and where there is a 
high rate of recidivism, there is a clear argument that a DNA sample would be a useful disincentive to further re-
offending.  It could also be argued that the crime is such that an individual has forgone the right to privacy.  
However, we would argue that in the case of home burglaries and other property related crimes the compulsory 
provision of those samples is not warranted. 

Some discussion has occurred in this debate on what would be the cost of setting up a database and analysing the 
samples to establish that database.  When the committee conducted its inquiry, it got some figures of the cost of 
those procedures.  About 18 months ago, the figure in South Australia was between $220 and $320 per sample.  
We were also quoted between $300 and $500 per sample.  There is therefore a significant cost.  My argument is 
that if we are to introduce these provisions, we need to target them at serious crimes and violent crimes, and that 
any decision to broaden the use of the database and taking of DNA samples should wait until a review of the 
proposed Act.  I note that it will be reviewed after five years. 

We hotly debated in the committee process whether samples taken should be used for speculative searches or 
fishing expeditions, as they are called.  Page 127 of the report reads - 

The Committee recommends that information obtained from a forensic procedure conducted on a 
person who has been arrested and charged, or who has been convicted of an indictable offence, 
should be able to be used to conduct a speculative search. 

That was the opinion of the majority of the members of the committee.  Evidence was presented to us, certainly 
from people in the judiciary, that they had concerns about speculative searches. 

A lot of debate has revolved around the issue of whether the taking of a buccal swab should be defined as an 
intimate or non-intimate procedure.  I also dissented on that point and argued that the taking of a buccal swab 
was an intimate procedure.  I note that the Bill has not gone down that track.  By defining a buccal swab as a 
non-intimate procedure, the Bill has lowered the protection against who can take a sample and in what 
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circumstances.  That is a substantial matter about which unfortunately, because I have limited time, I will not be 
able to go into in any detail. 

Whether the taking of a buccal swab is intimate or not was commented on by the Privacy Commissioner in New 
South Wales.  The “Model Forensic Procedures Bill - DNA Database Provisions” report quotes the Privacy 
Commissioner as saying - 

I support including mouth swabs in the definition of intimate samples.  Having regard to the legal 
consequences of this definition (requiring judicial authorisation for taking a sample without consent) the 
crucial consideration should be the violation of personal autonomy in providing a bodily sample which 
is capable of revealing detailed information about a person and not a subjective assessment of the kind 
of procedures which are capable of arousing prurient interest. 

I note the difference between the provisions in this Bill and the commonwealth model Bill for the period in 
which a sample can be retained before it is destroyed.  Again, I seek the minister’s comment on why the Western 
Australian legislation requires retention of material for two years, whereas the model Bill requires retention for 
only 12 months.  

I will raise in Committee the ability of a person who is required to provide a sample to access legal advice.  I 
indicated in the Standing Committee on Legislation’s minority report on this issue that in establishing a profile, 
Germany has restricted the use of DNA loci to non-coding DNA.  That also provides an additional safeguard 
because the DNA profile merely gives a pattern that can be used for a match, which is adequate for the purpose 
of investigation.  However, it will not provide additional details on race, genetic disabilities or other matters that 
might be considered private.  If the purpose of this legislation is to provide a barcode or profile for cross-
matching, there would be no problem with restricting the particular loci that could be used on the DNA to those 
loci that provide non-coding information.  I seek a response to why that has not been considered. 

I also note that clause 22 requires all members of the Police Service to provide DNA samples.  When the 
committee was inquiring into forensic evidence, concerns were raised by the Police Service and the Police Union 
(WA) about whether a blanket requirement was appropriate for all members of the Police Service to supply DNA 
samples.  We accept that when members of units within the Police Service are involved in investigations, 
provision of DNA is necessary to eliminate implication of any of their samples that might be left at a crime 
scene.  However, to make that requirement across the board is perhaps not necessary.  

It came as a surprise to me that the consequential amendments in schedule 2 of the Bill provide that the power to 
take samples have been extended to include other officers such as Department of Conservation and Land 
Management rangers and wildlife officers.  For example, an amendment to the Conservation and Land 
Management Act 1984 seeks to provide - 

The offices of ranger and conservation and land management officer are each prescribed to be public 
officers for the purposes of the Criminal Investigation (Identifying People) Act 2001 and as such may 
exercise the powers in Part 3 of that Act.  

The powers in part 3 provide that an officer may ask for personal details such as a person’s full name, date of 
birth and address.  I do not see how that consequential amendment has any relevance to forensic procedures.  It 
will provide powers to a range of people such as wildlife officers, waterways officers, Department of 
Conservation and Land Management officers and court security and custodial services officers to require people 
to provide certain information.  That has nothing to do with forensic evidence whatsoever.  I will be very 
interested to know why that clause is included in the Bill. 

I refer, finally, to some of the matters raised in the review of the New South Wales legislation.  I draw the 
attention of the minister to the February 2002 report of the New South Wales Standing Committee on Law and 
Justice, in which it was noted that a number of safeguards were not in place.  The committee report is one of 
only three required under the New South Wales legislation.  The executive summary of that report indicates that 
the committee’s review is one of three reviews required by the statutes; the others being performed by the New 
South Wales Ombudsman and the Attorney General.   

The New South Wales legislation not only contains a built-in review clause but also requires that the review is 
undertaken by a standing committee of Parliament, the Ombudsman and the Attorney General. 

Page xii of the report of the review, which contains the executive summary, reads -  

The Committee has also sought to address the possible danger of unsafe convictions that could result 
from inappropriate use of DNA evidence, and has asked that the Attorney General consider appropriate 
legislative amendment so that judges are required to warn juries about the risks of convicting on the 
basis of DNA evidence alone. 
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That is a good point.  It is a new area in science and legislation; therefore, it is important that juries are briefed 
about what weight should be afforded to DNA evidence.  The committee points out the need to provide that 
education within the justice system.  The committee report continues - 

The authority to request or require a DNA sample from a suspect, offender or volunteer clearly 
represents a significant power of the State in relation to the individual.  A number of civil liberties 
issues arise as a result.  

Evidence and submissions to the Inquiry identified a number of areas potentially at risk as a result of 
DNA sampling powers.  These include: the right to silence; the privilege against self incrimination; the 
right to privacy; and the right to a fair trial.  The Committee makes several suggestions for the 
protection of the right to a fair trial, including Judicial Commission training of judicial officers about 
the forensic use of DNA and DNA analysis, and the inclusion of Continuing Legal Education courses 
on the interpretation of DNA evidence. 

[Leave granted for the member’s time to be extended.] 

Hon GIZ WATSON:  DNA is a very exhaustive subject, which is why it should go to another committee!  To 
continue - 

The insertion in judicial Benchbooks of guidelines for directions to juries about the interpretation of 
DNA evidence is also recommended.  

The report refers in chapter 5 to the restrictions on obtaining samples as follows - 

A large number of participants in the Inquiry were critical of the thresholds established by the New 
South Wales Act, which are lower than those recommended in the MCCOC Model Bill. 

This also is true of the Bill we are debating tonight.  

. . . the Committee determined that the high threshold for suspects contained in the MCCOC Model Bill 
is preferable, and asked the Attorney General to consider amending the NSW Act accordingly. 

The committee is arguing, after the operation of the comparable legislation in New South Wales for, I believe, 18 
months, that the threshold is too low.  The report of the Standing Committee on Law and Justice also stated on 
page xiii - 

The importance of the presence of a support person, or ‘interview friend’, for indigenous people and 
children or incapable people is emphasised in the evidence received.  Access to legal advice is also 
crucial. 

I made that point earlier in my speech.  The members of the committee are arguing that the operation of their 
legislation is not entirely adequate for providing support people or interviewing friends.  I note that under the 
Criminal Investigation (Identifying People) Bill we are contemplating, there is the requirement in, for example, 
the case of a child, for a responsible person to give permission for the child to provide a DNA sample, but not for 
that person to be present when the sampling takes place.  There is a necessity for both those things to occur; that 
is, for a responsible person, an interview friend or a legal person to not only give permission but also be 
available at the time the sampling is done. 

I will now comment on some of the specific recommendations of the New South Wales Standing Committee on 
Law and Justice.  Recommendation 2 states - 

The Committee recommends that the Attorney General give consideration to an appropriate legislative 
amendment to require judges to warn juries that DNA evidence is only one aspect of the evidence 
required to convict a person. 

Recommendation 3 states - 

The Committee recommends that an independent agency such as the Bureau of Crime Statistics and 
Research be requested and funded to collect data and report on the role of DNA in law enforcement 
success, including, but not limited to: 

. the percentage of DNA database matches leading to arrests 

. the percentage of DNA database matches leading to prosecutions 

. the percentage of DNA database matches leading to convictions 

This is a very good point.  Western Australia can look at how similar legislation has operated in other States and 
ensure that the statistics surrounding the use of DNA and the collection and analysis of those statistics is in place 
before it enacts such legislation.  Recommendation 8 states - 
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The Committee recommends that the Attorney General seek to have guidelines for directions to juries 
about the interpretation of DNA evidence incorporated into the relevant judicial Benchbooks, including 
such matters as: 

. the potential for fabrication and 

. the possibility of match errors 

Recommendation 17 states - 

The Committee recommends that the Attorney General consider the amendment of the Crimes 
(Forensic Procedures) Act 2000 to insert a requirement that a police officer, in considering whether to 
order a compulsory forensic procedure on an offender, take into account whether the procedure is 
justified in all of the circumstances, as a magistrate is required to do pursuant to section 74(5). 

I did not elaborate on that point earlier.  The legislation requires that applications requiring suspects to provide 
samples when they are not willing to do so voluntarily will be heard before a justice of the peace.  The Greens 
(WA) argue that that is not a sufficient level of oversight and that the application should be to a magistrate.  One 
of the arguments about why it should be a JP and not a magistrate relates to the issue of availability.  In this day 
and age there is access to electronic means to obtain, for example, warrants from magistrates 24 hours a day, 
whether a person is in the country or in the city.  It is essential to require a higher level of oversight for the 
granting of an order for forensic evidence to be given.  In fact, the New South Wales report makes the same 
comment.  The committee also comments on suspects not having access to legal advice.  Recommendation 27 
states - 

The Committee recommends the establishment and funding of a 24-hour telephone legal advice hotline, 
run by the Legal Aid Commission, for access by persons requested to consent to a forensic procedure. 

Fifty-six recommendations came out of this report.  The final recommendation I highlight to members is 
recommendation 36, which states - 

The Committee recommends that the Attorney General review the current funding levels of the 
Aboriginal Legal Service to ensure that it is adequately resourced to fulfil its role in relation to 
indigenous suspects requested or ordered to undergo a forensic procedure. 

This Bill raises issues about the rate at which indigenous youths in particular will be subject to the provisions of 
the legislation, and the point has been made that the provision of information in a language that they can 
understand is also critical for people in some of the remote communities.  It is important that the suspects be 
informed about what the process is and what the procedures are, and that they be informed in a way that they can 
understand.  The situation should not arise in which suspects are not clearly informed about what the procedures 
are and how samples will be used.   

I make those comments about the safeguards in this legislation to ensure that people’s privacy is not intruded 
upon unnecessarily.  The community has to make the judgment on what powers will be provided to require the 
provision of samples, for what offences and who should make those judgments.  They are big questions.  We 
have had minimal debate in the public arena about the benefits of DNA for solving crimes, but perhaps not 
sufficient debate about the intrusion on a person’s reasonable expectation of privacy.  This debate has been 
handled differently in different countries and in different jurisdictions in Australia.  The Greens support the 
principle of this legislation and we support the police using forensic samples and DNA profiling as a tool during 
investigation.  However, we will be proposing a number of amendments to this legislation to ensure that greater 
safeguards and checks and balances are put in place. 

HON MURRAY CRIDDLE (Agricultural) [8.28 pm]:  I wish to make a couple of brief remarks about the 
Criminal Investigation (Identifying People) Bill and indicate my support for the legislation.  The bottom line is 
that the Bill does not contain any fears for law-abiding citizen in the community.  We must support those people 
who abide by the law, and this is a step in that direction.  Anybody who has fears may well be on the other side. 

The Bill outlines the procedures for obtaining identifying particulars, including DNA, and sets up a DNA 
database and a crime scene index.  The key issues outline the strict procedures for obtaining identifying 
particulars, which include DNA profiles, fingerprints, dental impressions and so forth.  The legislation details 
how the identifying particulars of different people shall be obtained and makes a distinction between children 
and adults, volunteers and others, victims and witnesses and charged and uncharged suspects.  It also makes a 
distinction between intimate and non-intimate procedures and states that only a doctor, nurse, dentist or qualified 
person can carry out those procedures. That is consistent with other legislation put through this place.  The Bill 
outlines the rights of both the police and the person who is asked to provide identifying particulars and provides 
for identifying particulars to be destroyed under certain conditions, including proof of innocence.  That covers 
some of the issues raised about deficiencies in the Bill.   



Extract from Hansard 
[COUNCIL - Wednesday, 27 March 2002] 

 p8994b-9003a 
Hon Ray Halligan; Hon Giz Watson; Hon Murray Criddle; Hon Paddy Embry 

 [10] 

An additional safeguard has been included in the Bill to enable a person from whom a sample has been taken to 
request and be given a portion of that sample; and that provides a method of checking.  Western Australia will be 
able to access and place data information on the CrimTrac national DNA database.  This legislation has the 
potential to enhance the early solution of crimes, improve clearance rates and help conserve police resources.  
We all know that police resources are crucial and we need to keep them in the areas in which they can be of most 
benefit to the community.  All too often police are taken away from those areas in which they are looking after 
the wellbeing of citizens.   

A three-year sunset clause applies to the provision that identifying particulars may also be taken from people in 
custody.  The Bill follows the national model Bill in order to have a national consistency that will allow the 
Western Australia Police Service to work with officials in different jurisdictions.  The minister must conduct a 
review of the Act after five years and report to both Houses of Parliament.  

I do not intend to cover the Bill in any more detail than that.  I agree with the intentions of the Bill and will 
follow the development of this process with the police and the other agencies after the Bill is implemented.  This 
legislation will be of real benefit to the community in solving crime.  

HON PADDY EMBRY (South West) [8.34 pm]:  One Nation fully supports this Bill.  One Nation is well-
known as a party that supports law and order, and for that we are quite unapologetic.  The introduction of 
fingerprint identification led to tremendous advances in crime prevention services.  To a great extent the DNA 
technology that will replace the current fingerprint system will be far more accurate; it should be 100 per cent 
accurate from what I have read on the subject.  The new technology will be not only an aid in catching 
wrongdoers but also an improvement for people who have been innocently accused of a crime.  That is an 
important aspect to consider.  There are probably people who have served many years in prison for crimes they 
did not commit.  For both those reasons, this Bill should be expedited to improve the world in which law-abiding 
people live. 

Debate adjourned, on motion by Hon Bruce Donaldson. 
 


